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BRIAN C. ZUBEL (P36611)

ASSISTANT PROSECUTING ATTORNEY

LESLEY S. KRANENBERG (P47387)

ATTORNEY FOR DEFENDANT

___________________________________/

PEOPLE’S MOTION TO DENY ADDITIONAL DISCOVERY AND TO EXCLUDE EXPERT TESTIMONY OF DAN KRANE PURSUANT TO MRE 702


NOW COMES Brian C. Zubel, Assistant Prosecuting Attorney, and states:


1.  In support of his Motion for New Trial, Defendant has named Dan Krane, Ph. D. as a defense witness.


2.  In further support of his Motion, Defendant has also made a request for additional discovery from the Michigan State Police DNA Lab, specifically asking for a CD-ROM containing the raw electronic data of the PCR amplified STR DNA profiling evidence which was generated in this case.


3.  That the raw electronic data requested by Defendant is redundant and unnecessary to rendering a scientifically valid expert opinion the instant case, as processing this data with the only software parameters developmentally and internally validated for use with it would create results identical to those already tendered to the Defense.


4.  That in conjunction with others, Dr. Krane has created software which he uses to reprocess raw data from PCR amplified STR DNA profiling evidence, which he calls “Genophiler.”


5.  That in processing and interpreting the evidence in this case, the Michigan State Police DNA Lab utilized current technology Profiler Plus and COfiler STR DNA profiling kits together with an ABI 310 Genetic Analyzer and supporting software manufactured by Applied Biosystems, Inc.


6.  That there has been no scientific validation of “Genophiler” software for accuracy, reproducibility, and reliability in conjunction with Profiler Plus and COfiler kits and ABI 310 detection instruments.


7.  That the “Genophiler” software created by Dr. Krane employs parameters which fall below those which have been developmentally validated for accuracy, reproducibility, and reliability by the manufacturer, Applied Biosystems, Inc, for use in conjunction with its Profiler Plus and COfiler kits and ABI 310 detection instruments.


8.  That the “Genophiler” software created by Dr. Krane employs parameters which fall below those which have been internally validated for accuracy, reproducibility, and reliability by the Michigan State Police DNA Lab for use in conjunction with the Profiler Plus and COfiler kits and ABI 310 detection instruments used in this case.


9.  That Dr. Krane has failed to submit his “Genophiler” software to critical peer review through scientific publication, which is one of the recognized touchstones of good science.


10.  That “Genophiler” software employs a sensitivity threshold which is recognized in published validation studies to be at, or near, the level of background noise.


11.  That “Genophiler” software employs a scale for its y-axis which selectively truncates all strong evidentiary DNA signals.


12.  That no private or government forensic laboratory employs, as part of their standard protocols, either a sensitivity threshold or y-axis scale such as those employed in the “Genophiler” software.


13.  That using “Genophiler” software, Dr. Krane utilizes amplified background noise to generate false and misleading electropherograms.


14.  That the parameters utilized in “Genophiler”software are not generally accepted as giving accurate, reproducible, and reliable results, as determined by impartial and disinterested experts in the scientific community.


!5.  That Defendant, as the proponent of novel expert testimony, has the burden of satisfying the Court as to the requirements of MRE 702, as amended effective January 1, 2004.


16.  That MRE 702, as amended effective January 1, 2004, has implicitly adopted the federal Daubert standard of the equivalent FRE 702.  Daubert v Merrell Dow Pharmaceuticals, 509 US 579, 113 S Ct 2786, 125 L Ed 2d 469 (1993); Kumho Tire Co. V Carmichael, 526 US 137, 119 S Ct 1167, 143 L Ed 2d (1999); Weisgram v Marley, 528 US 440, 120 S Ct 1011, 145 L Ed 2d 958 (2000).


16.  That Dr. Krane’s “Genophiler” software fails to meet the Daubert standard.


17.  That Dr. Krane has a financial stake in the judicial acceptance of his “Genophiler” software, and is therefore neither impartial nor disinterested for purposes of the judicial determination of the general scientific acceptance of “Genophiler” software.  People v Young (after remand), 425 Mich 470, 391 NW 2d 270 (1986); People v Tobey, 401 Mich 141, 257 NW 2d 537 (1977); People v Barbara, 400 Mich 352, 255 NW 2d 171 (1977).

WHEREFORE, the People respectfully request that this Honorable Court DENY additional discovery, and EXCLUDE the testimony of Dr. Krane pursuant to MRE 702 and the Daubert standard.

IN THE ALTERNATIVE, the People respectfully request that this Honorable Court conduct an evidentiary hearing on these issues.








Respectfully submitted,

Dated: January 24, 2005
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Brian C. Zubel








Assistant Prosecuting Attorney

