	STATE OF MINNESOTA

COUNTY OF HENNEPIN

State of Minnesota,

)



)


Plaintiff,
)



)

     vs.

)



)

PAUL JEROME JOHNSON,
)


)


Defendant.
)


	DISTRICT COURT

FOURTH JUDICIAL DISTRICT

STATE’S SUPPLEMENTAL AND REPLY BRIEF

SIP No:  02096915

C.A. File No:  04-4987




* * * * * * * * 

Introduction

In his Notice of Motion and Motion papers dated Feb. 27, 2004, the defendant references seven motions concerning the BCA DNA evidence linking him to this offense. In the brief accompanying those motions, the defendant presents arguments and case law in support of some of those seven motions.  The defendant also filed a Reply Brief dated Mar. 31, 2004, which addressed DNA discovery and statistical issues.

Due to a miscommunication between counsel for the State, the State did not provide a full and complete response to the defendant’s seven motions from the Feb. 27, 2004 filings until shortly before the scheduled April 2, 2004 hearing. The purpose of this brief is to more fully respond to those motions, as well as to the defendant’s reply brief dated Mar. 31, 2004.

DEFENDANT’S BRIEF OF FEB. 27, 2004

The defendant devoted much of this brief to comparing the statute at issue and the seizure of the defendant’s DNA to circumstances found in a number of other cases cited in his brief.  This ignores the significant body of law, both from Minnesota and other jurisdictions, directly on point as to each of these motions.  All 50 states have enacted some type of statutory scheme creating a DNA database for use in solving various classes of crimes.  Challenges identical or nearly so to each of these motions have been brought in many state and federal courts.  These challenges have been unanimously rejected.  In its Feb. 27, 2004 brief, the defendant fails to cite a single one of these decisions rejecting his motions, presumably because he wishes the court to decide these motions as if these were new, unique motions. 

I. The blood draw pursuant to Minn. Stat. 609.117 was illegal as violative of the Fourth Amendment to the United States Constitution and Article I, Section 10 of the Minnesota Constitution.

The claim is that because this statute allows and requires state personnel to conduct suspicionless searches for law enforcement purposes, the taking of the original blood sample from the defendant after his conviction was illegal.  In making this claim, the defendant seeks to ignore a number of well-settled principles of law which compel the upholding of this statute.  As a convicted felon/inmate, the defendant does not enjoy the same expectation of privacy as do ordinary citizens.  Kruger v Erickson, 875 F. Supp. 583, (D.Minn. 1995), affirmed 77 F. 3rd 1071.  This decision, as do innumerable decisions from other jurisdictions, held that although taking the blood is indeed a search, it serves the legitimate governmental interest of assisting investigation and prosecution of sex crimes.  See also Rise v Oregon, 59 F. 3rd 1556 (9th Circ. 1995.  “Once a person has been convicted of one of the felonies included as predicate offenses under Chapter 669, his identity has become a matter of state interest, and he has lost any legitimate expectation of privacy in the identifying information derived from blood sampling.”  The court characterizes the intrusion as minimal, and says that determining the constitutionality requires the balancing of the gravity of the public interest served by the creation of the DNA databank with the minimal intrusion.  The court cited the undisputed recidivism rate for certain classes of offenders, that the statute assists the state in identifying and prosecuting perpetrators of future offenses, that it assists in the accurate prosecution of crimes, and that it aids in preventing the prosecution of innocents as reasons for upholding the statute.  See also People v King, 82 Cal. App. 4th 1363 at 1370-1378, and Alfaro v Terhune, 98 Cal. App. 4th 492, at 505, both of which refer to a list of cases rejecting the defendants claimed constitutional violation argument.  Many other cases on this and other related DNA database issues are collected at an annotation entitled Validity, Construction, and Operation of State DNA Database Statutes at 76 ALR 4th 239. (2004)  No case has ever struck down a statute such as 609.117 on the basis urged by the defendant.

II. The search of the database was conducted in violation of the Fourth Amendment to the United States Constitution and Article 1, section 10 of the Minnesota Constitution.

The defendant claims that the subsequent search of the database resulting in the finding of the match between his DNA and the DNA from the crime scene is an illegal search.  This seems to be a fruit of the poisonous tree argument.  Obviously, if the statute is constitutional, and the placing of his DNA profile in the database is lawful under the statute, then there can be no argument that a search and comparison of the profiles within the database, including his, to crime scene DNA samples is lawful and not subject to suppression.  For all of the reasons stated above, the motion should be denied.

III. Minn. Stat. 609.117 is unconstitutional under Article 1, Section 10 of the Minnesota Constitution

The defendant here argues that even if constitutional under the United States Constitution, the Minnesota Constitution provides greater protection against illegal searches, and the search is illegal.  The defendant cites a number of Minnesota Supreme Court cases which he argues give more protection to Minnesota citizens from illegal searches, and which compels the court to find this search illegal under the Minnesota Constitution.  Although our appellate courts have not directly decided this question, the Minnesota Court of Appeals had no problem upholding this statute as applied to juveniles in the face of an argument that requiring a juvenile to give a DNA sample undermined the goal of preserving confidentiality of juvenile court proceedings.  Matter of Welfare of ZPB, 474 NW2d 651 (Minn. Ct. App., 1991).  Also see Kruger v Erickson, supra, where a federal district court judge sitting in Minneapolis found no constitutional impairment, and neither did the 8th circuit Federal court of appeals.   It is a legitimate function of the state to provide for a mandatory system aiding in the identification of persons committing crimes, and thus providing for the peace and safety of its citizens.  Felons simply do not have a legitimate privacy expectation in any system, DNA or otherwise, which would aid in the identification of that person.

IV. Since the initial searches are invalid, even if the subsequent search for the DNA of the defendant is performed pursuant to a warrant, that does not purge the initial search of its illegality.

Again, for all of the reasons cited above, there is no basis for a finding that the subsequent warrant for a new sample of the defendant’s DNA is illegal.  The defense does not attempt to advance any argument that the warrant itself does not contain probable cause.  He seems to be saying that even if it does contain probable cause, since that probable cause came from the illegal and unconstitutional seizure of the defendant’s DNA sample, because of that illegality, the profile is illegally in the database.  Again, the defendant makes the “fruit of the poisonous tree” argument.  There was nothing illegal about this search, again for all of the reasons stated above.

V. The defendant was not required to provide a DNA sample for Attempted Aggravated Robbery pursuant to Minn. Stat. 609.117.

Although raised as a motion, the defendant provided no facts or arguments as to why this 

statute did not apply to him. The provision which added Attempted Aggravated Robbery as an included offense became effective July 1, 2000.  The defendant was convicted of Attempted Aggravated Robbery from an incident unrelated to this sexual assault.  He pled guilty to that offense on March 25, 1998.  He apparently was placed on probation.  


Based upon information from the Department of Corrections, here are periods of the defendant’s incarceration after his initial sentencing on March 25, 1998.

July 30, 1999

Defendant sent to St. Cloud to serve the 30-month sentence

June 1, 2000

Defendant released from Lino Lakes

July 12, 2000

Warrant issued for defendant’s arrest

Nov. 17, 2000

Defendant arrested on that warrant

Dec. 1, 2000

Defendant returned to Lino Lakes

Mar. 19, 2001

Defendant released from Lino Lakes

May 15, 2001

Defendant arrested

May 17, 2001

Defendant released

June 6, 2001

Defendant arrested, returned to Lino Lakes

Aug. 8, 2001

Defendant discharged from Lino Lakes, sentence expired

Any claim that Minn. Stat. 609.117 did not apply to him, and that a DNA sample thus should not have been taken from him is simply not true.  The statute as presently written became effective July 1, 2001.  Even if the defendant had to fall under that statute to be a person obligated to provide a DNA sample, he was in custody from the effective date of this statute, July 1, 2001 until Aug. 8, 2001.  Minn. Stat. 609.117 Subd. 2 Before Release, requires the commissioner of corrections to order a person to provide a DNA sample before completion of the person’s term of imprisonment if that person has not previously provided a sample.  This provision of the law has been a part of the law since the first DNA analysis statute was passed in 1989.  It has applied to persons under a sentence from a conviction prior to the passage of the law mandating DNA sampling of prisoners from the passage of the first statute in 1989.  

In addition to the defendant being required to give a sample under the present statute Minn. Stat. 609.117 Subd. 2, he was required to also give a sample under the predecessor to this statute, which was effective July 1, 2000. See attached copy of Chapter 216, Art. 3, LAWS of MINNESOTA for 1999.  This predecessor statute included Attempted Aggravated Robbery and a host of other crimes against persons.  Again as noted above, the defendant was in the custody of the commissioner of corrections for most of the time period after July 1, 2000 up until his release on Aug. 8, 2001.

The defendant has indicated he wishes to subpoena and take testimony from one or more officials from the Commissioner of Corrections.  There does not appear to be any question whatsoever that the statute applied to the defendant.  There does not appear to be any need for the calling of any witnesses.  The state would ask that before any witnesses are subpoenaed and testimony taken on this issue, the defendant indicate through an offer of proof on what grounds he bases any claim that Minn. Stat. 609.117 Subd. 2 does not apply to him.

VI. The defendant claims the blood draw violated the Ex Post Facto clause of the United States and Minnesota Constitutions, because he was sentenced prior to July 2000, the year Minn. Stat. 609.117 was amended to include “Aggravated Robbery.”

A law implicates the ex post facto clause only if it criminalizes conduct that was not a crime when it was committed, increases the punishment for a crime beyond what it was at the time of the act, or deprives a person of a defense available at the time the act was committed.  The statutes obvious purpose is to create a DNA database to assist in identification, arrest, and prosecution of criminals, not to punish murderers and other felons.  As such, it does not violate the prohibition against ex post facto punishment.  See Rise v Oregon, 59 F. 3rd 1556 (9th Circ., 1995) at 1562.  Again, numerous cases have considered and roundly rejected this argument.  Many of them are cited in the previously mentioned annotation in 76 ALR 4th.  

VII. The defendant requests that if the search for his DNA is not suppressed, he be allowed to withdraw his guilty plea, as he was not informed at the time of his plea that he would be later required to provide a DNA sample.

Again, though raising this issue, the defendant provides no argument, nor does the defendant cite any case law which would support a motion to withdraw his plea.  The State presumes the basis of this motion is that the defendant was not given notice at the time of his plea that he may at some future date be required to give a DNA sample.  There is no basis for such a motion and the defendant has cited no applicable case law.  See also the collected cases in 76 ALR 4th 239, Sections 4b and 19.  In Murphy v Department of Corrections, 711 N.E.2d 149 (Mass. 1999) this clause of a DNA collection statute was applied to an inmate who had previously been convicted of a predicate offense, but at the time of the statute’s passage was incarcerated for an offense which was not a predicate offense. See also Ewell v Murray, 11 F. 3rd 482 (4th Circ., 1993).  Virtually every state which passes a DNA database statute provided for the collection of DNA samples from defendants convicted and sentenced for offenses prior to the effective date that the collection of samples was to begin.  No case from any jurisdiction has ever found this to be a legally defective process. For the reasons stated in these cases as well as the cases addressing the ex post facto issue, the defendant’s motion must be denied.

THE DEFENDANT’S REPLY BRIEF

The Defendant in a brief filed March 31, 2004 continues his request that this court issue two orders, and adds a request for a third order.  The defendant is still unable to cite any case law or precedent from Minnesota or any other jurisdiction in support of these three proposed orders.  For all of the reasons stated in its previous memorandum, in addition to the reasons stated in this reply brief, the State again requests that the court deny the defendants motion and that it do so from the bench at the next scheduled hearing date.  This case is approaching 8 years from the date the offense was committed.  There is no justification for any further delay in the case moving forward to consideration by a jury.  

I. THE COURT MUST DENY THE DEFENDANT’S MOTION THAT HE BE PROVIDED WITH A COPY OF THE MINNESOTA OFFENDER DATABASE.

The legal grounds upon which this court must base its denial order remain the same as stated in the State’s previous brief.  At the outset, it is important to note the absence of two things from the defendant’s Reply Brief; first, the defendant does not deny the State’s assertion that numerous other trial courts around the United States have denied this identical motion, and secondly, the defendant does not deny that he has readily available to him thousands upon thousands of DNA profiles from persons of all races and ethnic groups.  

The State first notes that on page 2, the defendant cites the wrong section of 42 USC.  The section cited by the defendant pertains to Federal grant requirements.  The proper section is the section pertaining to the NDIS participation requirements, 42 U.S.C. Section 14132(b)(3). 

The relevant portion of that section is quoted on page 8 of the State’s initial brief.  The four statutory conditions for disclosure are identical between the two sections, however, the first portion of the grant statute cited by the defendant is different from the first portion of 14132(b)(3).  With regard to the arguments that 14132(b)(3) in fact authorizes the release of this data, these arguments stem from misreading the statute.  Contrary to the defendant’s arguments, nothing in (B), (C), or (D) of 1432(b)(3) authorizes disclosure to a criminal defendant.  

Section (B) pertains to judicial proceedings, if otherwise admissible pursuant to applicable statutes or rules;  The defendant has not and cannot put forth any fact situation under which DNA profiles of offenders convicted of completely unrelated crimes, who are in no way related to the defendant, would be themselves admissible. There is no theory under which these profiles would be admissible in court.  The defendant’s reference to the March 3, 2000 affidavit to then NDIS custodian Dr. Barry Brown lends no support to this argument.  The State has provided defense counsel with all the DNA profiles form those individuals who comprise the BCA population databases.  The statistics to be used in this case are calculated using the frequencies of DNA profiles found in the databases.  No statistics will be offered calculated from the offender database.  In State v Schwartz, 447 N.W.2d 422 (Minn. 1989), the private laboratory who did the testing in that case was faulted and it testing results excluded when it failed to provide population database profiles.  Those profiles have been provided here.

Section (C) pertains to criminal defense purposes, but limits this to samples and analyses performed in connection with the case in which the defendant is charged;  This at most applies to the original analysis of the defendant’s known sample before his profile was placed in the database.  There are no other samples or analyses that have not been provided to the defense.  All material regarding the analysis of the defendant’s known sample seized pursuant to the search warrant and the samples taken from the victim have been made available to the defense.  Indeed, there is additional remaining sample sufficient for the defendant to perform his own independent testing if he has concerns about the testing performed by the BCA.    A report regarding the match of the crime scene profile to the DNA profile of the defendant contained in the database has also been provided to the defendant.  

Section (D) provides that the data may be provided for a population statistics database, for identification research and protocol development purposes, or for quality control purposes;  Although the defendant states that defense experts wish to perform the listed “types of analysis” he provides no information regarding what if any experts might be qualified to do such analysis, what analysis might be done that might be relevant, etc.  At any rate, it would be the decision of the FBI director as administrator of the National Index to determine to which, if any, “experts” this data might properly be released to, for what purposes, and under what conditions.  Obviously, investigation of the database by an “expert” hired by a criminal defendant would not qualify under any of these provisions.  

The defendant argues that the Supreme Court has repeatedly indicated that the defense should have full access to the materials that underlie the State’s DNA match.  This is precisely what the defendant has been provided with. The match at issue in this case is the match of the crime scene DNA to the known sample of the defendant taken pursuant to the search warrant.  The “match” to be referred to in testimony is not the “cold hit” match.  The defendant claims that the  CODIS database represents potentially exculpatory information.  This statement could be made about virtually any source of information, be it all the police reports compiled by the Minneapolis police during the month this happened, or any other example we might think of.  The statement that there “might” be “potentially exculpatory” evidence in the database is entirely without foundation and wholly speculative.  This claim is comparable to the claim often made by defense counsel that psychiatric or psychological records of the victim of a sexual assault or domestic abuse crime may yield exculpatory evidence. Minnesota appellate courts have consistently refused to allow wholesale fishing expeditions by defense counsel.  

The defendant also attempts to dismiss the fact that if disclosure of the database were ordered, the BCA would be barred from participation in NDIS by arguing that the State has placed the BCA in jeopardy by not advising the BCA about this legal action.  First of all, the State has in fact informed the BCA of this action.  Secondly, this provision is of course waivable by the FBI if they would so choose to do so.

Finally, the defendant references a new Illinois statute he says supports his position that the court should order that the database be disclosed.  Actually, while Minnesota has no comparable statute, this statute supports the State’s argument that a state agency such as the BCA cannot disclose the offender database without violating federal and state law.  This Illinois statute has nothing to do with disclosing an offender database.  It is nothing more than a provision whereby a defendant can seek an order, and a court may order that the DNA profile of the defendant be compared to a database of convicted offenders kept by the Illinois State Police.  Further, the statute goes on to say that the court may order the State Police to request the National Index system to search its database of genetic profiles if appropriate Federal criteria are met.  A subsequent part of the statute allows a defense representative to view any genetic marker grouping analysis conducted by the State Police, and provide the defense with materials, reports, etc. which have been generated in relation to the analysis.  As is obvious, nothing in this law would allow for disclosure of the offender database.  Had Illinois lawmakers wanted to order discovery of the DNA offender database, this was obviously the perfect opportunity to do so.  Instead, they not only did not provide for discovery, they make it clear that even any search of the database must comply with Federal criteria. 

Once again perhaps the best proof that the proposed order of the defendant is completely without merit, contrary to law, and without precedent is the undisputed fact that this exact motion has been repeatedly presented, argued by defense counsel, and rejected by state and federal trial courts all over the United States.

II. THE COURT MUST DENY THE DEFENDANT’S MOTION FOR A FRYE HEARING ON THE PRESENTATION OF STATISTICAL PROBABILITY EVIDENCE.  THIS IS A RELEVANCE ISSUE, NOT A QUESTION OF ADMISSIBILITY

In his Reply Brief, the defendant continues to misstate the question before the court.  The defendant asks that the court order “a Frye hearing on the question of the general acceptance of the use of the product rule to describe the significance of the cold hit match in this case.”  (Emphasis added)  As the State has repeatedly pointed out, the State has no intention of using the product rule to describe the significance of the cold hit match.  The product rule is being used to present to the jury the best scientific estimate of the frequency of the DNA profile developed from the sexual assault kit taken from the victim after she was sexually assaulted on Dec. 31, 1996.  It is the frequency in the population of the evidence profile that is relevant to assessing the strength of the DNA evidence in this case. That DNA evidence profile matches the known DNA profile of the defendant developed from the sample taken after issuance of the search warrant. Because of the database hit, this second sample was obtained.    It is this second sample which has become the operative sample in the case, and as such, it is appropriate to use “general” population statistics to express the significance of the match. 

The defendant attempts to persuade the court that a controversy exists here simply because the suspect was identified by a database hit.  This is not an admissibility issue, as the defendant has attempted to frame it.  Rather the question is simply a question of relevance.  As is not disputed by the defendant, the product rule is generally accepted by the scientific community.  All of the experts called by counsel for the defense at previous hearings agree that the product rule is generally accepted as an accurate and reliable method of presenting to the jury the frequency of a particular DNA profile within the general population. The jury’s job, as with any piece of evidence, is to determine the importance and weight to be given to the fact that the crime scene DNA matches the known DNA of the defendant.  Minn. R. of Evidence 401 defines relevant evidence as “evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  It is the State’s theory of this prosecution that the defendant sexually assaulted the victim on Dec. 31, 1996.  DNA testing shows a match between the evidence DNA and the known DNA of the defendant.  The calculation of the frequency with which one would expect to find the DNA profile found in the evidence is obviously relevant evidence the jury is entitled to hear on the question of whether it is more probable or less probable that it was the defendant who committed this crime.

As is apparent from the cases cited in the State’s initial brief, our supreme court has agreed with the scientific community’s determination that the product rule is a proper method to use in determining how common or rare the DNA profile in question is within the general population.  That being the case, there is no basis for excluding testimony concerning the product rule calculation from the jury’s consideration. The defendant is attempting to prevent the jury from hearing this unquestionably relevant evidence. There is no basis for doing so.

If the defendant wishes to present the statistic “to describe the significance of the cold hit match in this case” to the jury, he is free to do so.  The defendant desperately wishes to make this case about “the significance of the cold hit match.”  All the cold hit match did was identify the defendant as a person of interest, one who may have been a contributor of the sperm DNA on the victim’s vaginal swabs.  The evidence in this case shows that the defendant was developed as a possible contributor of the semen found on the vaginal swab taken from the victim, and that once that occurred, a search warrant was executed for a DNA sample from the defendant.  DNA testing of that sample shows a profile which matches that found on the vaginal swabs.  Finally, this profile would not be expected to occur more than once among unrelated individuals in the world’s population.
 

How to inform the jury that the  defendant was identified by a search of a database was discussed in State v Bloom, 516 NW2d 159, 169 (Minn. 1994).  The court stated in footnote 5 as follows:  “….(b)  The trial court’s order permits the state to present evidence that defendant’s profile was the only one in the BCA database that matched the DNA of the unknown semen.  While there may be merit in informing the jury that a search of a database containing defendant’s DNA and the DNA of a number of other people led to the discovery of a preliminary “match” and to the state’s focusing on defendant as a suspect, we see no need to inform the jury of the fact that the database is the BCA’s database of sex offenders.” (emphasis added).   Here our Supreme Court has clearly and definitively stated that in a case such as this, the proper way to tell the jury why the state focused on the defendant as a possible suspect is to reveal that his DNA in a database matched the crime scene DNA. 

In Bloom, the court went on to hold that the proper way to present statistics in 1994 was by a method known and referred to as the “interim ceiling method.”  As our Supreme Court recently held, this method is no longer valid.  In State v Roman Nose, 667 NW2d 386, 393 (Minn. 2003), the court agreed with the state that use of the “interim ceiling method” was no longer appropriate, and while recognizing that the use of the product rule “results in extremely large numbers…the scientific community has approved the use of the product rule….and we have continually looked to the scientific community for guidance in resolving difficult issues such as these.”  Roman Nose at 397.  

Bloom also makes it clear that a defendant may present his version of statistical probability evidence, assuming adequate foundation, regarding the proper statistical value to be attached to the DNA match.  “Needless to say, any rule of evidence ‘cuts both ways.’  The defendant in a criminal case has the same right as the state to present both quantitative and/or qualitative DNA evidence under the rules we today articulate.”  Bloom at 169.  If the defendant feels it is more relevant that the jury hear some calculations on the probability of finding his profile in a database of X size, he is entitled to present that evidence.  He is not entitled to prevent the State from presenting statistics calculated using the product rule.  

Finally, another facet of Bloom which often goes unnoticed is that in addition to allowing a properly qualified expert to testify concerning statistics, Bloom allows an expert to testify in qualitative terms.   “..should a properly qualified expert, assuming adequate foundation, be allowed to express an opinion that, to a reasonable degree of scientific certainty, the defendant is (or is not) the source ?  We believe so……the admissibility in a criminal trial of qualitative expert opinion testimony on DNA identification techniques [is] governed by the same basic rules of admissibility that historically have applied to qualitative expert opinion testimony based on other scientific identification techniques.” Bloom at 168.  The irony of this, of course, is that for most experts, it is the statistics which give them the confidence to opine “to a reasonable degree of scientific certainty.”

As noted in the State’s prior memorandum, cold hit cases go back into the early 1990’s.  With the DNA Identification Act of 1994, and the beginning of the national DNA databases, came the identification of many suspects through a database search.  Although the State cannot represent a firm number of these cases which have been charged and gone to trial in various states, as well as federal courts, the numbers are substantial.  The defendant has failed to cite a single case where either a Frye hearing was granted on this issue, or where the issue was even discussed.  The fact that numerous cases where a defendant was identified through a database search have been tried, and that not one of them even mentions this claimed controversy is proof that standard statistical methods have been used to present statistical probability evidence.  

One example of cold hit cases where statistics calculated by the product rule have been used is; People v King, 82 Cal. App. 4th 1363 (Cal. App. 2000)  King was arrested in 1995 for a 1992 rape/murder, and at his trial, an expert testified that “….the statistical likelihood that a Caucasian would have a particular profile is one in 150 trillion, that a Black person would have a particular profile is one in 800 trillion, and that a Hispanic person would have a particular profile is one in 170 trillion.”  A footnote indicates that calculations were performed regarding the “likelihood that a particular profile would show up in the Department of Justice’s database.”  It is not clear from this opinion that those calculations were presented to the jury.  This calculation is of course what the defense refers to as “the significance of the cold hit match.” Counsel for the State has learned that a motion nearly identical to the motion filed here was decided by the court.  The trial judge in King denied the defense motion to exclude probability statistics calculated by using the product rule.  [footnote to        1.
Personal communication with appellate counsel for the People of California in People v King, Enid A. Camps, Supervising Deputy Attorney General.  415-703-1234.

In his Reply Brief, the defendant spends 9 pages again attempting to persuade the court that this issue is about something it is not.  In asking for a Frye hearing, the defendant hopes to demonstrate a lack of agreement in the scientific community.  He believes that if he does, then  statistics can be presented.  It thus follows that since no statistic can be presented, the DNA evidence cannot be put before the jury and the case must be dismissed.  Nothing further need be said about the absurdity of the defendant’s position than this: since the time when offenders first began to be identified through database searches, hundreds of cold hit cases have been charged and tried in courts all over the United States.  Probability statistics enabling the jury to properly assess the strength of the DNA match have been presented in all of those cases.  Defendant’s position would foreclose forever the prosecution of any cold hit cases, a result that is obviously intolerable under the law and something  which no court anywhere has ever sanctioned.

CONCLUSION

For all of these reasons, the defendant’s motions should be denied in their entirety and this case should be set for trial at the earliest possible opportunity.
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