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§  2925.51. Laboratory report as evidence; requirements; violation 

   (A) In any criminal prosecution for a violation of this chapter or Chapter 3719. of the Revised Code, a laboratory report from the bureau of criminal identification and investigation, a laboratory operated by another law enforcement agency, or a laboratory established by or under the authority of an institution of higher education that has its main campus in this state and that is accredited by the association of American universities or the north central association of colleges and secondary schools, primarily for the purpose of providing scientific services to law enforcement agencies and signed by the person performing the analysis, stating that the substance that is the basis of the alleged offense has been weighed and analyzed and stating the findings as to the content, weight, and identity of the substance and that it contains any amount of a controlled substance and the number and description of unit dosages, is prima-facie evidence of the content, identity, and weight or the existence and number of unit dosages of the substance. In any criminal prosecution for a violation of section 2925.041 [2925.04.1] of the Revised Code or a violation of this chapter or Chapter 3719. of the Revised Code that is based on the possession of chemicals sufficient to produce a compound, mixture, preparation, or substance included in schedule I, II, III, IV, or V, a laboratory report from the bureau or from any laboratory that is operated or established as described in this division that is signed by the person performing the analysis, stating that the substances that are the basis of the alleged offense have been weighed and analyzed and stating the findings as to the content, weight, and identity of each of the substances, is prima-facie evidence of the content, identity, and weight of the substances.

Attached to that report shall be a copy of a notarized statement by the signer of the report giving the name of the signer and stating that the signer is an employee of the laboratory issuing the report and that performing the analysis is a part of the signer's regular duties, and giving an outline of the signer's education, training, and experience for performing an analysis of materials included under this section. The signer shall attest that scientifically accepted tests were performed with due caution, and that the evidence was handled in accordance with established and accepted procedures while in the custody of the laboratory.

(B) The prosecuting attorney shall serve a copy of the report on the attorney of record for the accused, or on the accused if the accused has no attorney, prior to any proceeding in which the report is to be used against the accused other than at a preliminary hearing or grand jury proceeding where the report may be used without having been previously served upon the accused.

(C) The report shall not be prima-facie evidence of the contents, identity, and weight or the existence and number of unit dosages of the substance if the accused or the accused's attorney demands the testimony of the person signing the report, by serving the demand upon the prosecuting attorney within seven days from the accused or the accused's attorney's receipt of the report. The time may be extended by a trial judge in the interests of justice.

(D) Any report issued for use under this section shall contain notice of the right of the accused to demand, and the manner in which the accused shall demand, the testimony of the person signing the report.

(E) Any person who is accused of a violation of this chapter or of Chapter 3719. of the Revised Code is entitled, upon written request made to the prosecuting attorney, to have a portion of the substance that is, or of each of the substances that are, the basis of the alleged violation preserved for the benefit of independent analysis performed by a laboratory analyst employed by the accused person, or, if the accused is indigent, by a qualified laboratory analyst appointed by the court. Such portion shall be a representative sample of the entire substance that is, or of each of the substances that are, the basis of the alleged violation and shall be of sufficient size, in the opinion of the court, to permit the accused's analyst to make a thorough scientific analysis concerning the identity of the substance or substances. The prosecuting attorney shall provide the accused's analyst with the sample portion at least fourteen days prior to trial, unless the trial is to be held in a court not of record or unless the accused person is charged with a minor misdemeanor, in which case the prosecuting attorney shall provide the accused's analyst with the sample portion at least three days prior to trial. If the prosecuting attorney determines that such a sample portion cannot be preserved and given to the accused's analyst, the prosecuting attorney shall so inform the accused person or his attorney. In such a circumstance, the accused person is entitled, upon written request made to the prosecuting attorney, to have the accused's privately employed or court appointed analyst present at an analysis of the substance that is, or the substances that are, the basis of the alleged violation, and, upon further written request, to receive copies of all recorded scientific data that result from the analysis and that can be used by an analyst in arriving at conclusions, findings, or opinions concerning the identity of the substance or substances subject to the analysis.

(F) In addition to the rights provided under division (E) of this section, any person who is accused of a violation of this chapter or of Chapter 3719. of the Revised Code that involves a bulk amount of a controlled substance, or any multiple thereof, or who is accused of a violation of section 2925.11 of the Revised Code, other than a minor misdemeanor violation, that involves marihuana, is entitled, upon written request made to the prosecuting attorney, to have a laboratory analyst of the accused's choice, or, if the accused is indigent, a qualified laboratory analyst appointed by the court present at a measurement or weighing of the substance that is the basis of the alleged violation. Also, the accused person is entitled, upon further written request, to receive copies of all recorded scientific data that result from the measurement or weighing and that can be used by an analyst in arriving at conclusions, findings, or opinions concerning the weight, volume, or number of unit doses of the substance subject to the measurement or weighing.
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CONFRONTATION RIGHTS.

   Defendant was not denied his right of confrontation and cross-examination when the trial court admitted the lab analysis report, regarding the content, identity, and weight of the cocaine, without the testimony of the person who signed the report because defendant failed to demand to cross-examine the individual who signed the report within seven days of receipt of the report. State of Ohio, Plaintiff-appellee, Vs. David D. Clark, Defendant-appellant.,  (Jan. 16, 2004).

CONSUMPTION OF SUBSTANCE.

   The state may not circumvent a defendant's rights under RC §  2925.51(E) by subjecting a suspect substance to an analysis which entirely consumes it without first affording the defendant the opportunity to have an independent analyst present at the testing: State v. Foster, 22 Ohio Op. 3d 174 (CP 1980).

CONTENTS OF REPORT.

   Where the State served a lab report upon defendant which stated that he had 10 days from receipt to request in writing the testimony of the lab technician who signed of the report, defendant did not request the testimony of the signer of the report, and the report complied in all respects with RC §  2925.51, the trial court did not violate Ohio R. Evid. 803(6) by admitting the report without requiring the State to lay a foundation. State v. Garrett,  (April 30, 2004).

   Revised Code §  2925.51(A) requires that the notarized statement of the signer of the report be attached to the laboratory report before it is admissible: State v. Rodriquez, 66 Ohio App. 3d 5, 583 N.E.2d 384 (1990).

COSTS.

   Pursuant to RC §  2925.51(E), the prosecuting attorney is required, upon the request of an individual accused of a drug or controlled substance violation, to provide a sample portion of the substance that is the basis of the alleged violation to a laboratory analyst for independent analysis. This can be accomplished by making the sample available for the laboratory analyst to pick up from the prosecutor's office. If the sample is picked up by the analyst, the transportation costs are allocated in the same manner as costs of the analysis, unless otherwise provided: OAG No. 97-039 (1997).

   If, pursuant to RC §  2925.51(E), a court orders the county sheriff to deliver a sample portion of a substance to a laboratory analyst for independent analysis, the sheriff may make the delivery and may seek allowance of the transportation costs from the board of county commissioners pursuant to RC §  325.07, unless the court order contains other provisions regarding costs: OAG No. 97-039 (1997).

EVIDENCE.

--EXPERT WITNESS.

   A police detective who has had sufficient training and experience in drug identification and who has conducted the Duquenois field test may be qualified as an expert witness at trial for purposes of identifying a particular substance as marijuana: State v. Sadusky, 54 Ohio Misc. 49, 376 N.E.2d 1363 (MC 1977).

--IDENTIFICATION OF SUBSTANCE.

   Pursuant to RC §  2925.51(C), once laboratory reports are served on a defendant, the defendant has seven days from his receipt of the reports to demand the testimony of the person signing the report by serving the demand upon the prosecuting attorney. A defendant's failure to make such a request meant the laboratory reports submitted at his trial constituted prima facie evidence that the controlled substances at issue were cocaine, and the reports could be used at defendant's trial without violating his right to discovery. State v. Rogers,(May 28, 2004).

   Where defendant was convicted of possessing crack cocaine, the conviction had to be reversed as the trial court erred in allowing the contents of the lab report that contained the identity of the controlled substance found on defendant's person to be read into evidence; the lab report served on defendant before trial did not include all of the information that was required, and the admission of that lab report was not harmless beyond a reasonable doubt, as, without the lab report, an essential element of the State's case was lacking. State v. Bates, (May 3, 2004).

   Where the State failed to introduce the lab results showing that a rock found in defendant's possession was cocaine and failed to establish the reliability of the officer's field test on the rock, the State failed to prove that rock was cocaine and the conviction for possession was reversed as plain error. State v. Adkisson, (June 26, 2003).

   Revised Code §  2925.51 does not always require the state to present testimony of a chemist to identify a substance as marijuana: In re Bennett, 134 Ohio App. 3d 699, 731 N.E.2d 1226 (1999).

--SUPPRESSION.

   Where a chemical substance alleged to be the basis for a drug abuse offense, was destroyed due to negligence on the part of the state which prevented an independent analysis by the defendant, the trial court properly suppressed the evidence: State v. Kelly, 1992 Ohio App. (7th Dist. 1992).

FAILURE TO PRESERVE.

   Trial court erred as a matter of law in dismissing an indictment against defendant where the state destroyed evidence that had tested positive for cocaine 10 years prior because the evidence was not exculpatory and the statute did not provide a statutory basis for dismissal absent a due process violation, which was not shown. State v. Johnson, (Aug. 28, 2003).

   Where the state failed to preserve an adequate amount of the substance for independent analysis, the state was not required, pursuant to RC §  2925.51(E), to notify the defendant that it intended to perform further tests on the substance where his independent analyst examined the substance and determined that there was an insufficient amount available to allow for an independent analysis: State v. Hudson, (2nd Dist. 1999).

   A state's failure to preserve crack cocaine for independent analysis pursuant to RC §  2925.15(E) :2925.51] was not a due process violation where the crack cocaine was stolen from the police department. Unless a criminal defendant could show bad faith on the part of the police, the failure to preserve such evidence was not a denial of due process of law: State v. Woods, (5th Dist. 1998).

   The defendant is entitled to dismissal of drug charges where the state inadvertently destroys the evidence prior to trial, depriving defendant of an independent analysis under RC §  2925.51: State v. Zarbaugh,(5th Dist. 1993).

   Court properly dismissed the subsequent indictment where the entire suspected substance was consumed in testing without prior notice to defendant: State v. Riley, 69 Ohio App. 3d 509, 591 N.E.2d 263 (1990).

FAILURE TO PROVIDE REPORT.

   Where the State does not provide a lab report that includes all of the information required by RC §  2925.51(C), the trial court cannot allow the lab report into evidence. State v. Bates, (May 3, 2004).

   The state's failure to provide a copy of a drug analysis report prior to trial renders the report inadmissible, but it does not preclude live testimony by the person who performed the analysis to prove the content, weight and identity of the substance: State v. Stephens, 126 Ohio App. 3d 540, 710 N.E.2d 1160 (1998).

   The language of RC §  2925.51(B), providing that copies of laboratory reports concerning substances used as the basis of criminal charges shall be served, by the prosecuting attorney, on the attorney of record for the accused, is mandatory and failure to comply with such requirement will render a report inadmissible in evidence: State v. Reese, 56 Ohio App. 2d 278, 382 N.E.2d 1193 (1978).

INDEPENDENT ANALYSIS.

   Revised Code §  2925.51(E) applies only to violations of RC Chapters 2925. or 3719.: State v. Purdon, 24 Ohio App. 3d 217, 494 N.E.2d 1154 (1986).

WAIVER.

   The state's failure to comply with RC §  2925.51(E) as to the drug residue found on defendant's knife was harmless error. The state did not waive the provisions of RC §  2925.51: State v. Schilling, 65 Ohio App. 3d 154, 583 N.E.2d 350 (1989).

