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PEOPLE’S MOTION TO EXCLUDE TESTIMONY OF DR. THEODORE KESSIS PURSUANT TO MRE 702


NOW COMES ARTHUR A. BUSCH, Prosecuting Attorney for the County of Genesee, by David Mayes, Assistant Prosecuting Attorney, and states:


1.  Defendant is charged with First Degree Criminal Sexual Conduct, contrary to MCL 750.520b.


2.  At trial, the People will seek to introduce the results of DNA profiling performed by the Biology Unit of the Michigan State Police Forensic Science Laboratory, Lansing.


3.  That this DNA profiling utilizes Capillary Electrophoresis detection of Short Tandem Repeat (STR) DNA sequences amplified by the Polymerase Chain Reaction (PCR).


4.  That this Capillary Electrophoresis detection was performed using an ABI 310 Genetic Analyzer, manufactured by Applied Biosystems, Inc.


5.  That the ABI 310 Genetic Analyzer is commonly used by both forensic as well as research laboratories around the world.  


6.  That the forensic DNA profiling performed in this case is of the same type employed at the FBI Laboratory and numerous other forensic science laboratories throughout the world.


7.  That the Defense has retained Dr. Theodore Kessis, and in correspondence has referred to Dr. Kessis as their expert.


8.  That under the old MRE 702 (pre-January 1, 2004), Dr. Kessis had been qualified as an expert with respect to DNA and PCR generally, but has never been qualified as an expert with respect to Capillary Electrophoresis detection of STR DNA sequences.


9.  That in prior sworn testimony Dr. Kessis has admitted that he is only a consultant, and has never worked in a forensic science laboratory.


10.  That in prior sworn testimony Dr. Kessis has admitted that he has never performed any type of DNA profiling on forensic samples.


11.  That in prior sworn testimony Dr. Kessis has admitted that he has never used an ABI 310 Genetic Analyzer, or any other method of Capillary Electrophoresis detection of DNA.


12.  That in prior sworn testimony Dr. Kessis has admitted he does not have a laboratory, and has not even worked in one since 1996.



13.  That the current ABI 310 based detection of STR DNA sequences amplified by PCR was not even available before 1997.


14.  That in prior sworn testimony Dr. Kessis has admitted that he does not read specialized scientific journals such as Electrophoresis, and that he is unfamiliar with many of the leading published studies concerning Capillary Electrophoresis detection of STR DNA sequences amplified by PCR.


15.  That on February 9, 2004 in the matter of the People v Andrew Michael Warshaw, CR 03-012090-FC (Genesee County Circuit Court, Hon. Richard B. Yuille, presiding), the People brought a similar Motion to Exclude the Testimony of Dr. Kessis pursuant to MRE 702.


16.  That on February 19, 2004, the day before Hearing was to be held in the Warshaw matter, Dr. Kessis faxed a letter to Judge Yuille indicating his intention to withdraw from the case as Defendant’s expert. 


17.  That in response, Judge Yuille cancelled all Hearing dates pertaining to Dr. Kessis’ involvement in the Warshaw matter; the People’s Motion for Entry of Order Excluding Dr. Kessis is scheduled for March 15, 2004 before Judge Yuille.


18.  That it is clear Dr. Kessis does not possess the specialized knowledge and experience required by MRE 702 and Daubert v Merrell Dow Pharmaceuticals, Inc., 509 US 579; 113 S Ct 2786; 125 L Ed 2d 469 (1993) to be qualified as an expert with respect to the Capillary Electrophoresis detection of STR DNA sequences as performed in this case.


19.  That excluding the testimony of Dr. Kessis will not prejudice the Defense, as there are hundreds of qualified experts in Molecular Genetics working at Michigan Universities, Laboratories, and Research Facilities who work with Capillary Electrophoresis detection of STR DNA sequences on a regular basis.

WHEREFORE, the People respectfully request that this Honorable Court EXCLUDE the testimony of Dr. Theodore Kessis as an expert, pursuant to MRE 702 and Daubert v Merrell Dow Pharmaceuticals, Inc., 509 US 579; 113 S Ct 2786; 125 L Ed 2d 469 (1993).








Respectfully submitted,



Dated: March 9, 2004



________________________________








David Mayes








Assistant Prosecuting Attorney








________________________________








Brian Zubel (P36611)








Assistant Prosecuting Attorney*

* Appearing by special appointment of Genesee County Prosecuting Attorney Arthur A. Busch
