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La. C.Cr.P. Art. 718  (2005)

Art. 718. Documents and tangible objects 

   Subject to the limitation of Article 723, on motion of the defendant, the court shall order the district attorney to permit or authorize the defendant to inspect, copy, examine, test scientifically, photograph, or otherwise reproduce books, papers, documents, photographs, tangible objects, buildings, places, or copies or portions thereof, which are within the possession, custody, or control of the state, and which:

   (1) are favorable to the defendant and which are material and relevant to the issue of guilt or punishment, or

   (2) are intended for use by the state as evidence at the trial, or

   (3) were obtained from or belong to the defendant.

   The court may determine whether evidence is subject to the provisions of Paragraph (1) hereof by in camera inspection.

HISTORY: Added by Acts 1977, No. 515, §  1.   

 CASE NOTES                                       

1. In the context of the Federal Trade Commission's (FTC's) deceptive acts or practices claims against the grant service providers, a state attorney's motion to quash a subpoena requiring the Louisiana Attorney General's Office to reproduce cancelled checks and other documents seized from the providers by the State of Louisiana was denied where the State had initiated parallel criminal proceedings against the providers, La. Code Crim. Proc. Ann. art. 718 allowed the providers to copy the documents, copies of the requested documents were not available from any party to the captioned federal case, and the documents were relevant to the federal case as they involved the same scheme alleged by the FTC. FTC v. United States Grant Res., LLC, 2004-2 Trade Cas. (CCH) P74494 (E.D. La. June 18 2004).

2. Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, La. App. 98-0664, 734 So. 2d 16, (La.App. 1 Cir. Feb. 19 1999).

3. In a criminal prosecution for distribution of cocaine, defendant's inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State's forensic testing expert. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075,  (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584, (La. Oct. 29, 2004).

4. In a drug case, a court did not err by admitting photographic evidence of defendant at trial that had not been produced in discovery where the State did not use the photographs in its case-in-chief, the photographs were clearly rebuttal evidence, and defendant failed to prove that the State intended to introduce the photographs to deceive the defense or obtain an undue advantage. State v. Young, La. App. 37673, 862 So. 2d 312, (La.App. 2 Cir. Dec. 5 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, (La. May 14, 2004).

5. Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471,  (La.App. 1 Cir. 1980), affirmed by 395 So. 2d 709, (La. 1981).

6. Defendant was not entitled to discover statements from a key witness or a transcript of her grand jury testimony, or the names of witnesses who saw defendant fleeing the scene, where the statements and testimony were not exculpatory, and the other witnesses did not see the shooting. State v. Duncan, La. App. 94-1045, 648 So. 2d 1090, (La.App. 4 Cir. Dec. 28 1994).

7. The trial court erred by denying the in camera inspection because the defendant requested exculpatory statements of the eyewitness and chief prosecution witness and the intent, for impeachment and exculpatory use, was obvious; the court remanded for an in camera inspection to determine if there were inconstancies in the key witness' statements and whether there was information material to the defendant's guilt or punishment. State v. Whitlock, 454 So. 2d 871,   (La.App. 4 Cir. 1984).

8. State's failure to disclose that one of the victims was unable to identify defendants in a photo line-up, as required by La. Code Crim. Proc. Ann. arts. 718 and 729.2, was harmless error because the evidence was disclosed just prior to trial and the remaining evidence against defendants was overwhelming. State v. Dozier, 553 So. 2d 931 (La.App. 4 Cir. 1989).

9. Prosecutor received a three-month suspension from the practice of law, which was suspended in its entirety, for violating La. St. Bar Ass'n Art. XVI, RPC 3.8 by failing to disclose an exculpatory statement of the only eyewitness in a murder case; the only aggravating circumstance was the prosecutor's considerable experience, but there were many mitigating circumstances. In re Jordan, La. 04-2397, (La. June 29 2005).

10. Prosecution did not violate due process by failing to provide exculpatory evidence to defendant with regards to a deal made with an accomplice because there was no evidence to show that any such deal had been made to secure the testimony of the accomplice in an armed robbery case. State v. Anderson, La. App. 38718, 889 So. 2d 1237,  (La.App. 2 Cir. Dec. 15 2004).

11. In defendant's murder case, where the jury was aware of a witness's serious physical condition after a shooting, another witness's statement concerning that witness' inability to talk was cumulative to what was presented at trial, and therefore, the prosecution's failure to disclose that information prior to trial was not erroneous. State v. Crawford, La. App. 2002-2048, 848 So. 2d 615, (La.App. 4 Cir. Feb. 12 2003), writ denied by La. 2003-1085, 869 So. 2d 815, (La. Mar. 12, 2004).

12. Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, La. App. 2002-0712, 832 So. 2d 1110, (La.App. 3 Cir. Dec. 11 2002), writ denied by La. 2003-0137, 843 So. 2d 382, (La. May 9, 2003), reversed by La. 03-0137, 870 So. 2d 990,  (La. Apr. 14, 2004).

13. State's failure to provide timely disclosure of witness' statement impacted the fundamental fairness of the proceedings leading to defendant's conviction because the record, including objective findings of the autopsy which did not exclude the possibility that the first victim died when reaching behind his back for a weapon, and the details provided by the witness in the witness' taped statement which had the first victim offering an option to "shoot it out," possessed such potential to give the evidence at trial an entirely different cast and undermined confidence in the jury's rejection of relator's self-defense claim. State v. Kemp, La. 2000-2228, 828 So. 2d 540, (La. Oct. 15 2002).

14. Pursuant to La. Code Crim. Proc. Ann. art. 718, the district attorney should be required to permit or authorize a defendant to inspect, copy, examine, test or reproduce documents and tangible objects within the possession, custody, or control of the state, if the articles sought meet certain statutory criteria. State v. M.M., La. App. 00-1296, 802 So. 2d 43,  (La.App. 3 Cir. Aug. 29 2001), writ denied by La. 2001-3370, 826 So. 2d 1121, (La. Oct. 4, 2002).

15. The contention of a defendant convicted of second-degree murder, that the State's failure to turn over allegedly exculpatory evidence found on the victim, as required by La. Code Crim. Proc. Ann. art. 718(A), entitled him to postconviction relief, was without merit; because disclosure of the allegedly suppressed evidence would not have made a different outcome reasonably probable, defendant could not claim that he was constitutionally deprived of his right to a fair trial. State v. Biagas, La. App. 99-2652, 754 So. 2d 1111 (La.App. 4 Cir. Feb. 16 2000), writ denied by La. 2000-0785, 772 So. 2d 120, (La. Oct. 27, 2000).

16. In a prosecution of defendant for murder of his estranged wife where defendant introduced evidence that his wife had paged him the day before the crime it was not a violation of the state's duty to disclose where the state introduced in rebuttal copies of defendant's telephone and pager records. State v. Hamilton, La. App. 99-523, 747 So. 2d 164, (La.App. 3 Cir. Nov. 3 1999).

17. Under La. Code Crim. Proc. Ann. art. 723 defendant was not entitled to witness statements made to State, which were determined to not be material and relevant pursuant to La. Code Crim. Proc. Ann. art. 718, because there were no material discrepancies between the statement and the witness's trial testimony and nothing remotely exculpatory in the statement. State v. Berry, La. App. 95-1610, 684 So. 2d 439, (La.App. 1 Cir. Nov. 8 1996).

18. Trial court erred when it did not conduct an in camera inspection of the grand jury testimony at defendant's request, based on testimony that the victims first claimed that defendant forced them to a location at gunpoint and then changed their story; however, the error was harmless because, under Brady, evidence was material and discoverable only if there was a "reasonable probability" that the outcome of the trial was affected. State v. Grubbs, La. App. 93-2559, 644 So. 2d 1105 (La.App. 4 Cir. Oct. 25 1994).

19. In the conviction of defendant for aggravated rape, defendant was not entitled to discovery of Child Protection Agency records under La. Code Crim. Proc. Ann. art. 718 which allegedly contained impeaching exculpatory information where defendant was granted an in camera inspection by the trial court. State v. Brossette, La. App. 93-1036, 634 So. 2d 1309 (La.App. 3 Cir. Mar. 2 1994).

20. In a juvenile proceeding alleging possession of a Schedule II narcotic, cocaine, documents relating to the instruments used to perform tests on the cocaine and the qualifications of the lab technicians were not discoverable by defendant because they were not intended for use at trial, were not obtained from or belong to defendant, and were not favorable to defendant. State ex rel. H.B., 580 So. 2d 1062, (La.App. 4 Cir. 1991).

21. Where defendant was convicted of first degree murder, the rap sheet of another person was not material evidence in order to create a difference in the outcome of the trial; therefore, the failure of the prosecution to disclose the rap sheet did not violate La. Code Crim. Proc. Ann. arts. 718 and 729.2. State v. Johnson, 575 So. 2d 417, (La.App. 4 Cir. 1991).

22. In the State's prosecution of defendant for armed robbery, the trial court abused its discretion in failing to grant defendant's motion for a continuance under La. Code Crim. Proc. Ann. art. 718 where a continuance would have been a reasonable method of curing the constitutional problems caused by the late disclosure of fingerprint evidence. State v. Hunter, 571 So. 2d 834, (La.App. 3 Cir. 1990).

23. Pursuant to La. Code Crim. Proc. Ann. art 718, the State did not violate defendant's due process rights by not disclosing that defendant's victim was unable to identify defendant in a photographic array, where the victim made an out of court as well as an in court identification of defendant, and where the victim testified that he was unable to identify defendant in the photographic array. State v. Woolridge, 555 So. 2d 1385, (La.App. 4 Cir. 1989).

24. State should have produced an exculpatory statement made by defendant's girlfriend prior to trial, but defendant had been aware of the statement, and the failure to produce the statement did not warrant granting defendant's motion to quash the indictment. State v. Washington, 546 So. 2d 136041 (La.App. 4 Cir. 1989).

25. Results of the scientific tests of the contents of defendant's truck were not exculpatory to defendant, as they indicated that defendant's truck contained clear gasoline, not the residue from the slop tanks on the shipping barges, as contended by defendant, thus, even had the State responded to defendant's motion for discovery pursuant to La. Code Crim. Proc. Ann. art. 718, the material discovered would not have been of any help to defendant's position. State v. Sagona, 451 So. 2d 1171, (La.App. 1 Cir. 1984).

26. Under La. Code Crim. Proc. Ann. art. 718(1), the defense is entitled only to those statements of prosecution witnesses that are favorable to defendant and which are material and relevant to the issue of guilt or punishment; where the defense failed to request any specific information contained in the statements of prosecution witnesses and failed to show that such statements existed, the trial court did not err in denying the motion for production of statements of witnesses, especially in light of the State's assertion that no exculpatory evidence was available. State v. Johnson, 443 So. 2d 744, (La.App. 4 Cir. 1983).

27. Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, (La. 1982).

28. Trial court properly concluded that testimony which defendant's girlfriend gave to a grand jury was not releasable under La. Code Crim. Proc. Ann. art. 434, but erred by denying defendant's request that it review statements defendant's girlfriend gave to law enforcement officials to see if those statements contained material inconsistencies with testimony the girlfriend gave at defendant's trial, and the state supreme court remanded defendant's case to the trial court with instructions that it conduct that review and either affirm defendant's conviction for second degree murder or order a new trial. State v. Ates, 418 So. 2d 1326, (La. 1982).

29. Trial court properly refused to give a rape victim's statement to defense counsel and refused defense counsel's request to exclude her testimony; defense counsel made a specific request for information in the victim's statement, the trial judge examined the statement and found that the requested evidence was not exculpatory, but was inculpatory, and therefore, disclosure was not required. State v. Meriwether, 412 So. 2d 558 (La. 1982).

30. Former La. Code Juv. Proc. Ann. art. 59 (now La. Child. Code Ann. art. 866) made the La. Code of Criminal Procedure applicable to juvenile proceedings, and the State could not be required to produce statements of witnesses or prospective witnesses on a motion for pre-trial discovery unless they contained exculpatory material under La. Code Crim. Proc. Ann. arts. 718 and 723. State in Interest of Giangrosso, 385 So. 2d 471, (La.App. 1 Cir. 1980), affirmed by 395 So. 2d 709, (La. 1981).

31. State's objection was properly sustained to cross-examination of a sheriff's deputy about the content of a written statement made by the victim in defendant's trial for attempted aggravated rape; La. Code Crim. Proc. Ann. art. 718(1) did not apply because the statement was inculpatory to defendant and consistent with the victim's testimony. State v. Carthan, 377 So. 2d 308 (La. 1979).

32. Trial court did not err in denying defendant the right to use claimed exculpatory evidence at trial where defense counsel conceded that the state's discovery response was adequate, counsel had ample time prior to trial to review the state's response, and as to the security tapes, counsel had received notice of their existence months before trial. State v. McGee, La. App. 04-963, 894 So. 2d 398, (La.App. 5 Cir. Jan. 11 2005), writ denied by La. 2005-0593, 902 So. 2d 1050 (La. May 20, 2005).

33. La. Code Crim. Proc. Ann. art. 718 provides for discovery, on motion of defendant, of documents and tangible evidence which are within the possession, custody, or control of the State when the items sought: (1) are favorable to defendant and material and relevant to guilt or punishment; (2) are intended for use by the state as evidence at trial; or (3) were obtained from or belong to defendant. Further, discovery is not limited to what is contained in the district attorney's file. State v. Williams, La. App. 03-942, 866 So. 2d 1003, (La.App. 5 Cir. Jan. 27 2004), writ denied by La. 2004-0450, 876 So. 2d 832, (La. June 25, 2004).

34. In a prosecution of defendant for murder of his estranged wife where defendant introduced evidence that his wife had paged him the day before the crime it was not a violation of the state's duty to disclose where the state introduced in rebuttal copies of defendant's telephone and pager records. State v. Hamilton, La. App. 99-523, 747 So. 2d 164, (La.App. 3 Cir. Nov. 3 1999).

35. Based upon rational basis review, La. Code Crim. Proc. Ann. arts. 716 through 723, providing for discovery by the defense in a criminal case, though they provide for limited discovery in comparison with the discovery rules applicable to civil cases, are not unconstitutional under the equal protection clauses of the Louisiana and United States Constitutions. State v. Hennis, La. App. 98-0664, 734 So. 2d 16, (La.App. 1 Cir. Feb. 19 1999).

36. A defendant on trial for armed robbery was not entitled to examine or test his clothing prior to trial because he had not filed a motion under La. Code Crim. Proc. Ann. art. 718 requesting an opportunity to examine or test the clothing. State v. Winfrey, La. App. 97-427, 703 So. 2d 63, (La.App. 5 Cir. Oct. 28 1997), criticized by State v. Richmond, La. App. 98-1015, 734 So. 2d 33,  (La.App. 5 Cir. Mar. 10, 1999).

37. Defendant was entitled to have the trial court conduct an in camera inspection of statements made by witnesses to a detective because, if the statements were material and relevant to defendant's guilt, the evidence would be discoverable pursuant to La. Code Crim. Proc. Ann. arts. 718 and 723. State v. Marco, 577 So. 2d 328, (La.App. 4 Cir. 1991).

38. Defendant was not denied the use of exculpatory evidence where the tape of defendant's statements was thrown away or recorded over because there was no evidence that the state intentionally lost or discarded the evidence to deprive defendant of the use of exculpatory evidence. State v. Kidd, 568 So. 2d 175, (La.App. 2 Cir. 1990).

39. Because an item of physical evidence was made available for the defense to photograph and inspect, the prosecutor was not required to disclose the existence of a photograph of the object in response to a discovery request. State v. Emerick, 499 So. 2d 195, (La.App. 2 Cir. 1986).

40. Under La. Code Crim. Proc. Ann. art. 718(1), the defense is entitled only to those statements of prosecution witnesses that are favorable to defendant and which are material and relevant to the issue of guilt or punishment; where the defense failed to request any specific information contained in the statements of prosecution witnesses and failed to show that such statements existed, the trial court did not err in denying the motion for production of statements of witnesses, especially in light of the State's assertion that no exculpatory evidence was available. State v. Johnson, 443 So. 2d 744, (La.App. 4 Cir. 1983).

41. Trial court properly refused to give a rape victim's statement to defense counsel and refused defense counsel's request to exclude her testimony; defense counsel made a specific request for information in the victim's statement, the trial judge examined the statement and found that the requested evidence was not exculpatory, but was inculpatory, and therefore, disclosure was not required. State v. Meriwether, 412 So. 2d 558, (La. 1982).

42. State's objection was properly sustained to cross-examination of a sheriff's deputy about the content of a written statement made by the victim in defendant's trial for attempted aggravated rape; La. Code Crim. Proc. Ann. art. 718(1) did not apply because the statement was inculpatory to defendant and consistent with the victim's testimony. State v. Carthan, 377 So. 2d 308 (La. 1979).

43. In a criminal trial, defendant's request for production of the taped statements of a prosecution witness was denied where the statements were not inherently exculpatory, nor were they inconsistent with the witness' testimony. State v. Williams, 458 So. 2d 1315, 335 (La.App. 1 Cir. 1984).

44. Defendant was prejudiced by the State's violation of La. Code Crim. Proc. Ann. arts. 718 and 719 and his conviction for second-degree murder and resulting sentence were reversed and set aside where he was denied the opportunity to examine the State's expert's fingerprint evidence because the existence of the evidence was never disclosed to him and defendant did not have an opportunity to prepare a defense to the State's fingerprint evidence. State v. Davis, 399 So. 2d 1168, (La. 1981).

45. In defendant's murder case, the prosecution was not required to disclose evidence of drugs in a witness's system after the shooting because defendant did not show that the presence and levels of drugs in the witness's system could only have occurred with use on the day of the shooting. State v. Crawford, La. App. 2002-2048, 848 So. 2d 615, 2003 La. App. 377 (La.App. 4 Cir. Feb. 12 2003), writ denied by La. 2003-1085, 869 So. 2d 815, (La. Mar. 12, 2004).

46. La. Code Crim. Proc. Ann. art. 718, like its federal counterpart, Fed. R. Crim. P. 16(a)(1)(C), permits independent scientific testing by the defense of tangible objects which the State intends to use at trial. State v. Stephens, La. 00-2472, 782 So. 2d 562, (La. Mar. 16 2001).

47. In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim's body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts' testimony, that defendant's testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, La. App. 99-2684, 777 So. 2d 600, (La.App. 4 Cir. Dec. 20 2000), writ denied by La. 2001-0365, 803 So. 2d 986 (La. Dec. 14, 2001).

48. Where the State did not permit defendant to examine the missing persons' report, in accordance with La. Code Crim. Proc. Ann. art. 718, and the State did not give notice to defendant that it intended to use the report at trial, reversal of defendant's conviction for the second-degree murder of his wife was not required on the ground that the police officer's testimony about and the admission of report itself were not prejudicial but merely cumulative of defendant's testimony. State v. Thames, La. App. 95-2105, 681 So. 2d 480, 1996 (La.App. 1 Cir. Sept. 27 1996).

49. Where the victim's medical records were not introduced into evidence at trial, and where there was no indication that the doctor used the records to refresh his memory, and since the state asserted that it did not have the records in its possession, there was no error under La. Code Crim. Proc. Ann. art. 718 in the state's failure to provide the defendant with the medical records. State v. Brown, 620 So. 2d 508 (La.App. 4 Cir. 1993).

50. In a juvenile proceeding alleging possession of a Schedule II narcotic, cocaine, documents relating to the instruments used to perform tests on the cocaine and the qualifications of the lab technicians were not discoverable by defendant because they were not intended for use at trial, were not obtained from or belong to defendant, and were not favorable to defendant. State ex rel. H.B., 580 So. 2d 1062, (La.App. 4 Cir. 1991).

51. Failure of the State in its discovery response under La. Code Crim. Proc. arts. 718 and 719 to provide the results of a fingerprint test was not an error because the defendant did not attempt to obtain the results of the fingerprint test and the evidence that the State's fingerprint expert found no identifiable fingerprints at the scene of a murder did not implicate the defendant in the crime. State v. Harriman, 469 So. 2d 298, (La.App. 2 Cir. 1985).

52. In a criminal trial for possession of a firearm, the State was permitted to introduce a photograph not disclosed during discovery for use on rebuttal after defendant raised the issue as to what the defendant was wearing; a sergeant identified the photograph of defendant in full camouflage the night of the arrest. There was no discovery violation because the State did not intend to use the photograph at trial. State v. Becnel, La. App. 04-1266, 904 So. 2d 838 (La.App. 5 Cir. May 31 2005).

53. In a distribution of cocaine case, defendant defendant was not denied effective assistance of counsel or due process of law because of the denial of written responses to discovery, where defendant was not prejudiced by the State's late disclosure of the supplemental police report that contained the distance between the location of the transaction and the elementary school. State v. Bartley, La. App. 03-1382, 871 So. 2d 563, (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1055, 883 So. 2d 1006 (La. Oct. 1, 2004).

54. Mere negligence in preserving evidence, which prevents testing by defendant for possible exonerating characteristics, is not such a denial of fundamental fairness that the prosecution must be dismissed. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075, (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584 (La. Oct. 29, 2004).

55. In a criminal prosecution for distribution of cocaine, defendant's inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State's forensic testing expert. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075 (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584, (La. Oct. 29, 2004).

56. Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the court, examine a piece of critical evidence whose nature is subject to varying expert opinion, and thus, where there is a sufficient amount of the evidence, a defendant should be permitted to conduct an independent examination; however, the unavailability of the evidence for further testing does not in itself so prejudice defendant's right to a fair trial so as to warrant a dismissal of the prosecution. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075,  (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584, (La. Oct. 29, 2004).

57. In a drug case, a court did not err by admitting photographic evidence of defendant at trial that had not been produced in discovery where the State did not use the photographs in its case-in-chief, the photographs were clearly rebuttal evidence, and defendant failed to prove that the State intended to introduce the photographs to deceive the defense or obtain an undue advantage. State v. Young, La. App. 37673, 862 So. 2d 312, (La.App. 2 Cir. Dec. 5 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505 (La. May 14, 2004).

58. Where the defense presented new evidence that witnesses did not hear a siren, which was an element under La. Rev. Stat. Ann. §  14:108.1(C), the State was entitled to present rebuttal evidence on this element through the admission of a tape recording of the siren, and because the State did not intend to introduce the tape at trial and only introduced it to rebut defendant's evidence, the State was not required to disclose the tape pursuant to La. Code Crim. Proc. Ann. art. 718. State v. Hendricks, La. App. 37045, 850 So. 2d 1096, (La.App. 2 Cir. July 16 2003).

59. Trial court did not err in failing to grant defendant's motion for mistrial and in allowing the introduction of vaginal photos of the victim into defendant's trial for aggravated rape and unlawful carnal knowledge of a juvenile, although the photos had not been disclosed to the defense before trial; the prosecutor had only learned of the existence of the photos just before the trial, and he had made an effort to disclose the existence to defense counsel. Moreover, the admission of the evidence was not prejudicial to the defense. State v. Simmons, La. App. 2003-20, 845 So. 2d 1249, (La.App. 5 Cir. Apr. 29 2003).

60. Denial of defendant's motion for a mistrial during his trial for cocaine possession, due to the State's alleged discovery misconduct, was proper where, although the record showed that the State failed to produce the photographs in question prior to introducing them at trial as required under La. Code Crim. Proc. Ann. art. 718, the defendant was not prejudiced by the State's failure to comply with a discovery request, and a mistrial was not warranted. State v. Landrum, La. App. 35053, 796 So. 2d 94, (La.App. 2 Cir. Sept. 26 2001), writ denied by La. 2003-0493, 866 So. 2d 823, (La. Feb. 20, 2004).

61. In the consolidated trial of two defendants for armed robbery, under La. Code Crim. Proc. Ann. art. 718, the State was not required to produce the records pursuant to that defendant's pretrial discovery motions because the State did not intend to introduce the records into evidence and the records were not actually admitted. State v. Richardson, La. App. 33272, 779 So. 2d 771, (La.App. 2 Cir. Nov. 1 2000), writ denied by La. 2000-3295, 799 So. 2d 1151, (La. Oct. 26, 2001).

62. Prosecution's response that a defendant will be allowed to inspect the State's evidence at his convenience is adequate compliance with the discovery articles, La. Code Crim. Proc. Ann. arts. 718, 719. State v. Gates, La. App. 24995, 630 So. 2d 1345 (La.App. 2 Cir. Jan. 19 1994).

63. Prior to the trial, defense counsel properly filed a motion in which counsel sought discovery of any tangible items the State would introduce at trial as evidence, but the State did not turn over defendant's wallet in response to defendant's discovery request; the appellate court found that any prejudice to defendant as the result of the State's failure to disclose the existence of the wallet in its discovery response did not cause the jury to reach the wrong conclusion as there was sufficient evidence from other witnesses to convict defendant and was harmless error. State v. Breaux, 546 So. 2d 1352, (La.App. 3 Cir. 1989).

64. Because an item of physical evidence was made available for the defense to photograph and inspect, the prosecutor was not required to disclose the existence of a photograph of the object in response to a discovery request. State v. Emerick, 499 So. 2d 195 (La.App. 2 Cir. 1986).

65. Pursuant to La. Code Crim. Proc. Ann. art. 718, the trial court shall order the district attorney to permit or authorize defendant to inspect or examine tangible objects which are within the possession, custody or control of the state and which are intended for use by the state as evidence at the trial. State v. Sweeney, 443 So. 2d 522, (La. 1983).

66. Defendant's request for news and television clips covering the bank robbery he was accused of was properly denied where those items were not within the state's possession, as required by La. Code Crim. Proc. Ann. art. 718. State v. Myers, 438 So. 2d 1332, (La.App. 3 Cir. 1983).

67. Where a criminal prosecution was conducted before La. Code Crim. Proc. Ann. art. 718 was enacted, even though defendant had specifically asked for all pictures of whatever kind of the crime scene taken by or for the police department, the defendant was not entitled to that information State v. Gould, 395 So. 2d 647, (La. 1980).

68. Where a large number of documents were seized from defendant's office, the State was not required, under La. Code Crim. Proc. Ann. art. 718, to inform the defense as to what it planned to do with each document; defendant had access to all the documents. State v. Cargille, 507 So. 2d 1254, (La.App. 3 Cir. 1987).

69. Even though the State did not identify a firearms expert in discovery, there was no reversible error committed when the expert was permitted to testify because defendant failed to show any prejudice; the expert merely restated other evidence already admitted, and it was common sense, not the expert's testimony, that let the court know that the circumstances surrounding a shooting were not consistent with defendant's assertion that it was an accident. State v. James, La. App. 38353, 873 So. 2d 858 (La.App. 2 Cir. May 12 2004).

70. Rules governing discovery by a defendant, La. Code Crim. Proc. Ann. arts. 716-723, can be modified by agreement between the state and a defendant; however, when the litigants choose to modify the discovery process and enter into an open file discovery agreement, it must be fully complied with in good faith, and failure of full, good faith compliance cannot be looked upon as harmless error where the failure relates to a due process violation such as failure to divulge exculpatory evidence. State v. Garrick, La. App. 2002-0712, 832 So. 2d 1110, (La.App. 3 Cir. Dec. 11 2002), writ denied by La. 2003-0137, 843 So. 2d 382, (La. May 9, 2003), reversed by La. 03-0137, 870 So. 2d 990, (La. Apr. 14, 2004).

71. Whether the state has complied with La. Code Crim. Proc. Ann. art. 718 is not a question for the jury to decide, but one for the trial court; and on review, the appellate court. State v. Williams, 471 So. 2d 255, (La.App. 1 Cir. 1985).

72. Fact that police used a driver's license photograph of defendant in a photographic lineup that was larger than mug shot photographs of other people did not make the victim's in-court identification of defendant unreliable, and the trial court did not abuse its discretion by giving defendant access to the photographic lineup and the opportunity to cross-examine the police officer who prepared it instead of granting defendant's motion for a mistrial after the prosecution failed to provide a copy of the lineup in response to defendant's request for discovery. State v. Dixon, 457 So. 2d 854 (La.App. 1 Cir. 1984), review denied by 462 So. 2d 191, (La. 1984).

73. Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant's credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, (La. 1981).

74. Defendant was not entitled to discover statements from a key witness or a transcript of her grand jury testimony, or the names of witnesses who saw defendant fleeing the scene, where the statements and testimony were not exculpatory, and the other witnesses did not see the shooting. State v. Duncan, La. App. 94-1045, 648 So. 2d 1090, (La.App. 4 Cir. Dec. 28 1994).

75. Fact that police used a driver's license photograph of defendant in a photographic lineup that was larger than mug shot photographs of other people did not make the victim's in-court identification of defendant unreliable, and the trial court did not abuse its discretion by giving defendant access to the photographic lineup and the opportunity to cross-examine the police officer who prepared it instead of granting defendant's motion for a mistrial after the prosecution failed to provide a copy of the lineup in response to defendant's request for discovery. State v. Dixon, 457 So. 2d 854, (La.App. 1 Cir. 1984), review denied by 462 So. 2d 191, (La. 1984).

76. Pursuant to La. Code Crim. Proc. Ann. art 718, the State did not violate defendant's due process rights by not disclosing that defendant's victim was unable to identify defendant in a photographic array, where the victim made an out of court as well as an in court identification of defendant, and where the victim testified that he was unable to identify defendant in the photographic array. State v. Woolridge, 555 So. 2d 1385, (La.App. 4 Cir. 1989).

77. Fact that police used a driver's license photograph of defendant in a photographic lineup that was larger than mug shot photographs of other people did not make the victim's in-court identification of defendant unreliable, and the trial court did not abuse its discretion by giving defendant access to the photographic lineup and the opportunity to cross-examine the police officer who prepared it instead of granting defendant's motion for a mistrial after the prosecution failed to provide a copy of the lineup in response to defendant's request for discovery. State v. Dixon, 457 So. 2d 854, (La.App. 1 Cir. 1984), review denied by 462 So. 2d 191, (La. 1984).

78. In a distribution of cocaine case, defendant defendant was not denied effective assistance of counsel or due process of law because of the denial of written responses to discovery, where defendant was not prejudiced by the State's late disclosure of the supplemental police report that contained the distance between the location of the transaction and the elementary school. State v. Bartley, La. App. 03-1382, 871 So. 2d 563 (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1055, 883 So. 2d 1006, (La. Oct. 1, 2004).

79. Where the jury venire was selected randomly by computer, there was no fraud, and there was no prima facie evidence of discrimination in the selection or excusal of jurors, defendant's conviction and sentence for forcible rape was affirmed in accordance with La. Code Crim. Proc. Ann. art. 419, 718. State v. Kirts, 447 So. 2d 1, (La.App. 3 Cir. 1984).

80. Where the jury venire was selected randomly by computer, there was no fraud, and there was no prima facie evidence of discrimination in the selection or excusal of jurors, defendant's conviction and sentence for forcible rape was affirmed in accordance with La. Code Crim. Proc. Ann. art. 419, 718. State v. Kirts, 447 So. 2d 1, (La.App. 3 Cir. 1984).

81. Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, (La. 1982).

82. Mere negligence in preserving evidence, which prevents testing by defendant for possible exonerating characteristics, is not such a denial of fundamental fairness that the prosecution must be dismissed. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075, (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584 (La. Oct. 29, 2004).

83. In a criminal prosecution for distribution of cocaine, defendant's inability to independently test the cocaine was not fatal to his defense; defendant had the opportunity at trial to challenge the identification of the substance, which he did by thoroughly cross-examining the State's forensic testing expert. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075, (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584 (La. Oct. 29, 2004).

84. Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the court, examine a piece of critical evidence whose nature is subject to varying expert opinion, and thus, where there is a sufficient amount of the evidence, a defendant should be permitted to conduct an independent examination; however, the unavailability of the evidence for further testing does not in itself so prejudice defendant's right to a fair trial so as to warrant a dismissal of the prosecution. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075, (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584 (La. Oct. 29, 2004).

85. State's failure to provide timely disclosure of witness' statement impacted the fundamental fairness of the proceedings leading to defendant's conviction because the record, including objective findings of the autopsy which did not exclude the possibility that the first victim died when reaching behind his back for a weapon, and the details provided by the witness in the witness' taped statement which had the first victim offering an option to "shoot it out," possessed such potential to give the evidence at trial an entirely different cast and undermined confidence in the jury's rejection of relator's self-defense claim. State v. Kemp, La. 2000-2228, 828 So. 2d 540, (La. Oct. 15 2002).

86. Because Brady material was withheld from a defendant who was convicted of first degree murder and because his inculpatory statement was brought into the jury deliberation room after the jury retired, each of which was reversible error, his motion for a new trial should have been granted. State v. Perkins, 423 So. 2d 1103, (La. 1982).

87. La. Code Crim. Proc. Ann. art. 718 was inapplicable and did not serve as authority to grant defendant's motion to view the crime scene prior to trial because the crime scene was a business parking lot that was open to the general public and not a place within the possession, custody, or control of the state, and these premises were therefore already accessible to defense counsel. State v. Williams, 615 So. 2d 1009, (La.App. 1 Cir. 1993).

88. Trial court did not err in denying defendant the right to use claimed exculpatory evidence at trial where defense counsel conceded that the state's discovery response was adequate, counsel had ample time prior to trial to review the state's response, and as to the security tapes, counsel had received notice of their existence months before trial. State v. McGee, La. App. 04-963, 894 So. 2d 398 (La.App. 5 Cir. Jan. 11 2005), writ denied by La. 2005-0593, 902 So. 2d 1050, (La. May 20, 2005).

89. Mere negligence in preserving evidence, which prevents testing by defendant for possible exonerating characteristics, is not such a denial of fundamental fairness that the prosecution must be dismissed. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075 (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584, (La. Oct. 29, 2004).

90. Fundamental fairness is violated when a criminal defendant on trial for his liberty is denied the opportunity to have an expert of his choosing, bound by appropriate safeguards imposed by the court, examine a piece of critical evidence whose nature is subject to varying expert opinion, and thus, where there is a sufficient amount of the evidence, a defendant should be permitted to conduct an independent examination; however, the unavailability of the evidence for further testing does not in itself so prejudice defendant's right to a fair trial so as to warrant a dismissal of the prosecution. State v. Frazier, La. App. 03-1219, 870 So. 2d 1075 (La.App. 5 Cir. Mar. 30 2004), writ denied by La. 2004-1290, 885 So. 2d 584 (La. Oct. 29, 2004).

91. In a murder case in which defendant was accused of killing the victim and then starting a fire to burn the victim's body, photographs that were made by arson investigators were properly admitted into evidence, and no sanctions were necessary under La. Code Crim. Proc. Ann. art. 729.5, even though they had not been disclosed during discovery pursuant to La. Code Crim. Proc. Ann. art. 718 and La. Code Crim. Proc. Ann. art. 729.3; considering that the evidence was merely supplemental to the experts' testimony, that defendant's testimony was inconsistent with his prior testimony, and that defendant suggested no plausible alternative defense, any error in the admission of the photographs was harmless. State v. Moore, La. App. 99-2684, 777 So. 2d 600, (La.App. 4 Cir. Dec. 20 2000), writ denied by La. 2001-0365, 803 So. 2d 986, (La. Dec. 14, 2001).

92. In a drug case, a court did not err by admitting photographic evidence of defendant at trial that had not been produced in discovery where the State did not use the photographs in its case-in-chief, the photographs were clearly rebuttal evidence, and defendant failed to prove that the State intended to introduce the photographs to deceive the defense or obtain an undue advantage. State v. Young, La. App. 37673, 862 So. 2d 312 (La.App. 2 Cir. Dec. 5 2003), modified by, writ of certiorari denied in part by La. 2004-0029, 872 So. 2d 505, (La. May 14, 2004).

93. La. Code Crim. Proc. Ann. art. 718 was inapplicable and did not serve as authority to grant defendant's motion to view the crime scene prior to trial because the crime scene was a business parking lot that was open to the general public and not a place within the possession, custody, or control of the state, and these premises were therefore already accessible to defense counsel. State v. Williams, 615 So. 2d 1009, (La.App. 1 Cir. 1993).

94. In a criminal trial for possession of a firearm, the State was permitted to introduce a photograph not disclosed during discovery for use on rebuttal after defendant raised the issue as to what the defendant was wearing; a sergeant identified the photograph of defendant in full camouflage the night of the arrest. There was no discovery violation because the State did not intend to use the photograph at trial. State v. Becnel, La. App. 04-1266, 904 So. 2d 838, (La.App. 5 Cir. May 31 2005).

95. Prosecution did not violate due process by failing to provide exculpatory evidence to defendant with regards to a deal made with an accomplice because there was no evidence to show that any such deal had been made to secure the testimony of the accomplice in an armed robbery case. State v. Anderson, La. App. 38718, 889 So. 2d 1237, (La.App. 2 Cir. Dec. 15 2004).

96. Under La. Code Crim. Proc. Ann. art. 718 the State must disclose the information that the victim was wanted on an outstanding warrant if the information was relevant to the defendant's guilt and material to the case. State v. Wright, 447 So. 2d 614, (La.App. 4 Cir. 1984).

97. Even though the State did not identify a firearms expert in discovery, there was no reversible error committed when the expert was permitted to testify because defendant failed to show any prejudice; the expert merely restated other evidence already admitted, and it was common sense, not the expert's testimony, that let the court know that the circumstances surrounding a shooting were not consistent with defendant's assertion that it was an accident. State v. James, La. App. 38353, 873 So. 2d 858, La.App. 2 Cir. May 12 2004).

98. Prior to the trial, defense counsel properly filed a motion in which counsel sought discovery of any tangible items the State would introduce at trial as evidence, but the State did not turn over defendant's wallet in response to defendant's discovery request; the appellate court found that any prejudice to defendant as the result of the State's failure to disclose the existence of the wallet in its discovery response did not cause the jury to reach the wrong conclusion as there was sufficient evidence from other witnesses to convict defendant and was harmless error. State v. Breaux, 546 So. 2d 1352, (La.App. 3 Cir. 1989).

99. Where the State discovered a receipt and bill of sale for a stolen compressor the day before trial, and defendant did not receive copies per his prior discovery request, that evidence was properly limited to the sole purpose of impeaching defendant's credibility when defendant took the stand and refuted the testimony of other witnesses regarding the date defendant sold the compressor to a third party. State v. Strickland, 398 So. 2d 1062, (La. 1981).

100. In a criminal trial for possession of a firearm, the State was permitted to introduce a photograph not disclosed during discovery for use on rebuttal after defendant raised the issue as to what the defendant was wearing; a sergeant identified the photograph of defendant in full camouflage the night of the arrest. There was no discovery violation because the State did not intend to use the photograph at trial. State v. Becnel, La. App. 04-1266, 904 So. 2d 838, (La.App. 5 Cir. May 31 2005).

101. In defendant's trial for possession of a firearm by a convicted felon, the trial court did not err in allowing the state to introduce photographs depicting the firearms found in defendant's residence; prior to trial, the defense was adequately apprised of the existence of the pictures and the trial court determined that no prejudice would result from admitting the photographs to visually aid the jury's appreciation of the location of the weapons. State v. Vailes, 564 So. 2d 778, (La.App. 2 Cir. 1990).

102. Where a criminal prosecution was conducted before La. Code Crim. Proc. Ann. art. 718 was enacted, even though defendant had specifically asked for all pictures of whatever kind of the crime scene taken by or for the police department, the defendant was not entitled to that information State v. Gould, 395 So. 2d 647, (La. 1980).

103. Where a criminal prosecution was conducted before La. Code Crim. Proc. Ann. art. 718 was enacted, even though defendant had specifically asked for all pictures of whatever kind of the crime scene taken by or for the police department, the defendant was not entitled to that information State v. Gould, 395 So. 2d 647, (La. 1980).

104. Prosecutor received a three-month suspension from the practice of law, which was suspended in its entirety, for violating La. St. Bar Ass'n Art. XVI, RPC 3.8 by failing to disclose an exculpatory statement of the only eyewitness in a murder case; the only aggravating circumstance was the prosecutor's considerable experience, but there were many mitigating circumstances. In re Jordan, La. 04-2397, (La. June 29 2005).

105. Prosecutor received a three-month suspension from the practice of law, which was suspended in its entirety, for violating La. St. Bar Ass'n Art. XVI, RPC 3.8 by failing to disclose an exculpatory statement of the only eyewitness in a murder case; the only aggravating circumstance was the prosecutor's considerable experience, but there were many mitigating circumstances. In re Jordan, La. 04-2397, La. June 29 2005).
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