Dear Ms. Appleby;


We are in receipt of your letter dated October 25, 2004 as well as a copy of a fax from Theodore Dean Kessis dated Oct. 22, 2004.  These documents request that the State comply with the eight page discovery request previously filed by Mr. Kessis.  In his fax he claims that he needs the requested materials to complete his review of the case.  While we are willing to provide some of the material you requested, we are declining to provide a significant portion of that requested.  Our general response is as follows:  

1. This discovery request, with a few minor changes is identical to “boiler plate” discovery requests filed both here in Minnesota and in other jurisdictions.  Because compliance with these requests would require a huge expenditure of labor and materials by personnel at the BCA, it is our position that such requests border on harassment.  Of the 19 separate requests, only numbers 1, 2, portions of 3, 5, portions of 7, and 8 request materials specific to the testing performed here. Our office has long taken the position that case specific discovery materials will be provided to defense counsel.  The great majority of the requested material is not case specific.

2. Discovery requests are governed by M. Rule Crim. Pro 9.01 Subd.1.  There is no requirement that copies of every imaginable document be provided.  Rather, what is required is that the prosecuting attorney “allow access” to all matters within the control of the prosecuting attorney.  

3. There is no requirement that the prosecuting attorney or an agency under its control engage in a costly, time consuming, unduly burdensome practice of copying voluminous materials not pertinent to the specific testing done in connection with this and every other case.  The State agrees to “allow  access” to the defendant’s attorney or to a qualified expert hired by the defendant. Access to the additional material mentioned in the discovery request can be had by making an appointment with personnel of the Minnesota BCA at a time mutually agreed upon.

4. This position is in accord with long standing policy of this office as well as the Minnesota BCA and is uniformly applied to all discovery requests such as the one filed here.  Similar discovery requests have been the subject of motions by defense counsel seeking to compel the State to copy huge amounts of material such as that requested here.  Each time, the State has succeeded in persuading the court to deny requests for material which is not case specific.

5. This position is in accord with the position taken by other forensic DNA testing labs in other states, as well as the FBI DNA testing lab in Washington D.C.

Here are the State’s responses to each of the 19 separate requests made in Mr. Kessis’ discovery request;

1. Case file: the case file has been provided.  

2. Data files: this appears to be a request for a copy of what the BCA refers to as the electronic data file (EDF).  A copy of the EDF will be provided.  However, it should be pointed out that the EDF does not contain all of the data listed under this request.  

3. Testing documentation relied upon: the requested materials are very voluminous and it would be unduly burdensome to provide copies of them.  This material will be made available to counsel or Mr. Kessis at the Minnesota BCA at a time mutually agreed upon.

4. Laboratory: BCA personnel will provide limited access to the laboratory at a time mutually agreed upon by the parties.

5. Laboratory personnel: Copies of the CV and job description for the persons working on this case will be provided.

6. Identification of the genetic loci analyzed: this information has been provided with the materials provided earlier.

7. Genotypic Databases: see response to #3 above.

8. Chain of custody and disposition of evidence documentation: All of this material was previously provided.

9. Software and macros: the identification of the software programs utilized in the analysis has been provided.  The other requests involve requests for software, which is commercially available.

10. Records or maintenance, trouble shooting, or Problems Encountered During testing: see response to #3.

11. Developmental validation: developmental validation was largely done by the manufacturer.  A request for that material should be directed to them.  

12. Internal validation: see response to #3.

13. Proficiency tests: see response to #3.

14. Accreditation:  A photocopy of the certificate of accreditation will be proivded by the BCA.  For any additional materials, see response #3 above.

15. Documentation of Corrective Action for Discrepancies and Errors: see response to #3.

16. Technician Profiles: this information will not be provided without a specific demonstration of need.  

17. Error Rates: no such figures are available.

18. Acceptable use: see response to #3.

19. Audit:  see response to #3.

If you and/or your expert wish to set up a specific time for an appointment to visit the Minnesota BCA, please feel free to contact Ms. Kuriger at 651-793-2900.  If you disagree with the State’s position with regard to your requests, the State will respond if this matter is set on for a hearing.  

Sincerely

Marlene Senechal--------------you can put a signature line for me if you want

Theodore Kessis

Cc Jacquelyn Kuriger

